Special Report to the Town Council of Southbridge Massachusetts

By the Southbridge Liquor Licensing Board

James Sottile – Chairman
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Background:

The Southbridge Liquor Licensing Board (SLLB), in its present form is the independent rulemaking liquor licensing authority for the Town of Southbridge. It was created by the last generation of the town charter to regulate the use of alcohol within the limits of the town. This was a responsibility formerly administered by the Town Manager. During the first nine months of its existence the board had to wrestle with several unique license issues that were in the view of the board members although not in direct violation of commonwealth law, but appeared to be somewhat outside the bounds of good practice, for example;  

· Fraternal organizations (clubs) holding Restaurant-All Alcoholic beverage restaurant licenses without the capacity to serve the public with full restaurant services. 

· A restaurant with the capacity to deliver alcohol beverages to residences because of faulty compliance application by the ABCC. 

· Hotel and Conference Center non-compliance with restaurant license requirements.

· Dormant licenses (so-called “pocket Licenses”) which were deliberately held from active use. 

In the light of the enormous worst case scenario potential facing the board, because of historically flexible inconsistencies, and past licensing practice deficiencies, which by the way, in the opinion of the board would have required the taking of licenses from these fraternal organizations. The fraternal organizations in their testimony convinced the SLLB that they had every reason to believe that they were in compliance with commonwealth law notwithstanding past practices. The SLLB members then determined that a significant initial objective was to prevent continuing alcoholic beverage license deficiencies without imposing wholesale punitive action against the present regulated community. 

As a corollary the board determined that further violations would be prevented if a local convention (regulations) would require the regulated community to operate in accordance with clearly defined, higher standards. The “Board’s” first task memorialized the expectations of the citizens of Southbridge as to the conduct of the Town’s liquor license holders by issuing local regulations concerning the use of alcoholic beverages. Two public hearings were conducted for that purpose during the latter part of 2004 and were successful in that endeavor, because of intelligent public input. This public involvement assisted the board with the formulation of the current regulations that incidentally went into effect on April 1st, 2005. 

Precise promulgation of this particular rulemaking process was accomplished with the cooperation of the Southbridge Police and Inspection Services Departments. Together they produced a voluntary survey organized to profile the actual status of licenses in the community.  The survey was conducted during the latter part of 2004, and the early portion of 2005.  The data harvested from that study indicated that the SLLB needed to consider a basic strategy going forward, in order to definitively identify, and properly monitor the license landscape.  

In that light the board subsequently decided to conduct an open public hearing to capture the thoughts of interested private citizens, and the business community, including the collective wisdom of our elected legislators from the Town to Beacon Hill.  The board unanimously voted to conduct that hearing on April 14, 2005 to determine the community’s desires on the subject.  After the public hearing the board members decided to organize the essential information and testimony for the town council’s study and potential petition submission to the state legislature, authorizing the SLLB to issue additional liquor licenses notwithstanding Section’s 11 and 17 of Chapter 138 of the Massachusetts General law.

Findings:

There are currently 20 all Alcohol on premise licenses issued in Southbridge Massachusetts. The town is allowed 18 by population therefore there are two licenses over the allotted amount. There are five wine and malt on premises licenses issued, the town is allowed five. There are four all alcohol off premises licenses issued, and the town is allowed four. There are five all wine and malt off premises licenses issued, and the town is allowed five. 

During the public hearings several speakers proffered their opinions with reference to the issuance of additional and supplementary Liquor licenses in the Town of Southbridge. Each speaker handled the undertaking with decorum and good manners as they gave the license Board the benefit of their thoughts. The board members believe that both proponent and opponent representative presentations allowed our body to construct a well-reasoned conclusion on the subject. 

· One witness presented his belief that the issuance of additional licenses was an unreasonable exercise of police power, and was in conflict with the 14th amendment to the Constitution of the United States
. He reasoned that additional Liquor licenses would degrade the property value of his license, and that would be grossly unfair to present license holders. The witness also presented a petition with approximately 275 supporting signers
.  The witness went on further to state that the citizens of Southbridge should oppose any attempt to interfere in the existing economic balance created by the present limitation on liquor licenses. The preceding comments were also shared with the public in a Southbridge Evening News “letter to the editor” column
.

· The Southbridge Economic Development and Planning Office submitted a memorandum (which was read into the record by the board chairman) reminding the public of the “desperate” need for additional full-service restaurants within the Town of Southbridge, and the efforts the EDPO is making to bring into the downtown area adequate numbers of restaurants with wait staff to serve the public
. 

· Another witness described how a dilapidated building on Main Street in Southbridge was a resurrected drug user infested property that had a reconstructed interior and exterior makeover to make it attractive to potential buyers. She went on to a state that the building was successfully sold to the present owners of the “Vienna” restaurant and is now a thriving business.  It is her belief that if this restaurant were granted an upgrade to a full-service restaurant liquor license that the increased business in this establishment, would increase “walking” traffic toward the main portion of the downtown area. The owner of the property stated that he conducts tours of the town with his guests who are impressed with the charming people and “Victorian” architecture that is particular to Southbridge.

· Testimony by a Town Councilor opined his view that the opponents of the license extension process in the Town of Southbridge were shortsighted in their view of this issue, and that he believed the license holders had already realized a much greater profit from their licenses over the years. He also stated that any past profit potential of the license has exceeded its present worth. 

· Another witness presented an interesting economic argument for handling of any future Licensing in the Town of Southbridge. He believes that future issuance of licenses should the controlled by an auction process. In his view this would maintain and or increase the value of all licenses presently held by the regulated community. His statement was not clear if this auction process provided economic relief for the proponents or opponents of the expanded license issue.
   At first blush, it unquestionably would benefit the town financially.  

At the conclusion of the public hearing the Board Chairman informed the public that the record would remain open till April 29th for further comments on the subject.

The board prior to the close of the record received two additional letters dated April 24th and 25th. 

· One writer was in support of the extension of licenses 
.  The author is a member of the “Downtown Southbridge Partnership” and reasons that the town…“Is on the cusp of a growth spurt”…  And any growth for the town depends on how the board proceeds with this issue.  The proof of the concept arguendo in her view is the excellent example of restaurants that have spawned added value for our neighboring Town of Sturbridge.

· Another writer noted the position of a wine importer who believes …“that the prospective transfer of licenses without proper and fair monetary consideration would be unjust and offensive to those businesses which have invested tens of thousands of dollars for the privilege of operating with a full license”
.  It appears that this point may no longer be valid after the recent United States Supreme Court decision allowing out of state mail purchase of wine and spirits.
 Further consultation with the ABCC concerning this issue, reveals that the Commonwealth decided to comply with the decision by removing the so-called “wholesaler – middlemen” segment from the wine producer/purchaser business transaction. 
 
Conclusions:

The Southbridge Liquor Licensing Board believes that the opponents established a well-intentioned traditionalist economic argument supporting a hypothesis that the dollar value of existing liquor licenses will be decreased if additional restaurant licenses are issued and new establishments become competitors. However there was no other allegorical arguendo from the opponents, other then the predictable anti-license arguments; e.g. adding more licenses will cause more drinking, more intoxicated drivers, more crime, etc. The board members also observed that the opponents appeared to be pessimistic about Southbridge’s future if new full-service restaurant and or updated liquor licenses were established. 
The board members believe that the proponents formulated an economic development argument that Southbridge needs various growth stimuli that would engender new industry, new commercial development, plus new businesses and services for Southbridge’s citizens. The growth paradigm that proponent’s desire would hypothetically provide new jobs and needed tax revenues without adding costly town provided services. The proponents argued that additional restaurants with full liquor licenses would be one example of providing such services, jobs and new revenues. 

The proponents continued their testimony and written argument opining that adding new restaurants will bring additional customers to Southbridge. These new patrons would be likely to shop/dine/drink in other Southbridge businesses also.  The proponents used “the larger pie provides a larger piece for all” speculative argument. In another metaphor, proponents believe that a higher tide lifts all ships including many of the opponents ‘vessels. The proponents are optimistic about Southbridge’s future.

The board’s conclusion regarding the opponents’ case is that it is grounded in their well-intentioned natural self-interest, and rests exclusively on protecting the present and future value of their liquor licenses. Any assertion made by the opposition that issuance of additional licenses is a “back door” devaluation scheme, can only be proven when additional liquor licenses are issued, and of course it is at best an unconfirmed perception. Conceptual proof of this perception was not established in the opinion of the board, and anecdotal evidence presented appears to break down on rudimentary assertions supported by hyperbolic and fervent expressions, used to foster a belief that may not be accurate.   The opponents concern appears to hold that the current market price of purchasing a liquor license will normally ebb and flow, (at least in their official statements to our board), their belief that the status quo concerning the restaurant/bar business, existing in Southbridge, will remain unchanged or possibly decrease. Their fatalistic model actually appears to be counter intuitive to improving business by developing the town’s commerce in a planned and cooperative manner, although they believe that their faithful contrasting philosophy will provide that end. 

The board also concludes that the proponents sanguinely view that with cooperative effort, the town can be what it was in the so called “glory days”; booming business; full employment; lots of restaurants to choose when a family goes out to dinner; good schools; etc. The proponents believe that adding a few restaurant liquor licenses is an excellent start in a long process. 

The proponents answer the opponents’ objections by making a case that new customers coming to Southbridge to dine at newly established restaurants will also provide additional business for the existing license holders. This argument is based not on an unproven theory but on several proven examples that were placed in testimony by an advocate of the proponent’s position.  Those examples included other municipalities in Massachusetts that have improved the business climate as a direct result of expansion of the license landscape.

· Sturbridge

· West Springfield

· Northampton

· Springfield
The abovementioned examples were upgraded as a result of legislative action except for Sturbridge, Massachusetts that initially opted out of the “population” model used by the others including Southbridge, Massachusetts.

Recommendations:

The Southbridge Liquor Licensing Board consists of unpaid volunteers, and its members are hopeful regarding the town’s future business climate. The board’s collective motivation in preparation and submission of this special report is to assist the town and its citizens (within the scope of the board’s commission) toward well-reasoned application of law concerning alcoholic beverage use within the town.

In that regard The Southbridge Massachusetts Liquor Licensing Board members respectfully recommend that the town council reflect on the content and testimony of witnesses contained in the report. Consider expansion of additional All Alcoholic (full-service) liquor licenses including off premises licenses (retail beer and wine) and on premises pouring licenses (beer and wine) to the present license landscape

Therefore we recommend that the reports conclusions become the catalyst for proactive action by the Southbridge, Massachusetts Town Council to petition the Great and General Court at the Commonwealths Capitol in Boston, Massachusetts, for their approval of additional liquor licenses, notwithstanding Section’s 11 and 17 of Chapter 138 of the Massachusetts General law. An example of sample “Acts” appears below for Town Council’s case in point review, and if the reports provisions are adopted, that they be employed for further administrative action.

***************

Sample Acts:

Chapter ______ of the Acts of 2005

AN ACT AUTHORIZING THE TOWN OF SOUTHBRIDGE, MASSACHUSETTS TO GRANT AN ADDITIONAL LICENSE FOR THE SALE OF ALL ALCOHOLIC BEVERAGES TO BE DRUNK ON PREMISES.

Be it enacted by the Senate and House of Representatives in General Court assembled and by authority of the same, as follows:

SECTION 1. Notwithstanding section 17 of Chapter 138 of the General Laws, the licensing authority of the town of Southbridge may grant to_______________________

In said town, a license for the sale of all alcoholic beverages to be drunk on the premises under section 12 of said chapter 138.  The license shall be subject to all of said chapter 138 except section 17. The licensing authority shall not approve the transfer of the license to any other location.

SECTION 2.  This act shall take effect upon its passage.






Approved ____________2005


Chapter ______ of the Acts of 2005

AN ACT AUTHORIZING THE TOWN OF SOUTHBRIDGE, MASSACHUSETTS TO GRANT ADDITIONAL LICENSES FOR THE SALE OF ALL ALCOHOLIC BEVERAGES TO BE DRUNK ON PREMISES.

Be it enacted by the Senate and House of Representatives in General Court assembled and by authority of the same, as follows:

SECTION 1. Notwithstanding section 11 of Chapter 138 of the General Laws, or any general or special law to the contrary, the licensing authority of the town of Southbridge may grant to common victuallers licensed pursuant to chapter 140 of the General laws to conduct restaurants, for the sale of all alcoholic beverages and for the sale of wines and malt beverages to be drunk on the premises under section 12 of said chapter 138.  The licenses shall be subject to all of said chapter 138 except section 11. 

SECTION 2.  This act shall take effect upon its passage.






Approved ____________2005










� Detriana Corp d/b/a Knights of Columbus, and the I.T.A Inc.,  


� Central Pizza was formally a package store that was eventually established as a restaurant but retained home delivery capabilities under separate authority from the ABCC. The SLLB recognized this as a safety issue because of the potential for pizza home deliveries being made to a private residence, with the likelihood that minors would receive the delivery without parental supervision.


� Reduced restaurant services by the Southbridge Hotel and Conference Center d/b/a Aramark Services Inc.


� Fork in the Road Inc. – K. Kita Inc. d/b/a Lazos Café.  Subsequent hearings facilitated the transfer of the Fork in the Road license to another restaurant operator.  K. Kita Inc. signed a consent to open by the end of 2005


� Exhibit No.1


� Exhibit No.2


� Exhibit No.3


� Exhibit No.4


� Further research by the board established that other Massachusetts communities have used this process when issuing licenses in the past.  


� Exhibit No.5


� Exhibit No.6


� Sweeping aside state law associated with the limitation


� Granholm V. Heald – Decided by the US Supreme Court on May 16, 2005


� Exhibit No.7
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